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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
Defendants
does

not

first

correctly

issue
state

in their
the

statement of

question

to

be

issues

decided.

Plaintiff has therefore restated that issue and in addition
presents to the Court issues 2, 3 and 4 below:
1.

Does Judge Ballif's withdrawal of his minute entry

ruling, to allow Judge Davidson, who would be handling the
case, to rule on the Motion

for Partial Summary Judgment

constitute reversible error in light of Defendants admitting
that Judge Davidson's ruling on the Motion was correct?
2.

Can the Defendants raise the issue that they had a

buy sell agreement with the Plaintiff for the first time on
appeal?
3.

Can

Defendants

challenge

the

trial

court's

granting of Plaintiff's Motion for Partial Summary Judgment
on June 15, 1983, when Defendants failed to preserve their
right to appeal as required by Rule 72(a) U.R.C.P.?
4.

Can

the

Defendants

challenge

the

trial

court's

Order dated April 12, 1984, finding them in contempt when
Defendants failed to file their notice of appeal until May
17, 1985, thirteen months after the final Order was signed
and entered?
STATUES INVOLVED
§16-10~47(b)(c)
"Any person who is a shareholder of record, upon
written demand stating the purpose thereof, shall
have the right to examine, in person, or by agent
1

or attorney, at any reasonable time or times, for
any proper purpose, its books and records of
account, minutes and record of shareholders and to
make extracts therefrom. A proper purpose means a
purpose
reasonably
related
to
the
person's
interest as a shareholder".
"Any officer or agent who, or a corporation which,
shall refuse to allow any such shareholder, or his
agent or attorney, so to examine and make extracts
from its books and records of account, minutes,
and
record
of shareholders, for any
proper
purpose, shall be liable to such shareholder in a
penalty of 10% of the value of the shares owned by
such shareholder, in addition to any other damages
or remedy afforded him by law; but no such penalty
shall exceed $5,000. It shall be a defense to any
action for penalties under this section that the
person suing therefor has within two years sold or
offered for sale any list of shareholders of such
corporation or any other corporation or has aided
or abetted any person in procuring any list of
shareholders
for
any
such
purpose, or
has
improperly used any information secured through
any prior examination of the books and records of
account, or minutes, or record of shareholders of
such corporation or any other corporation, or was
not acting in good faith or for a proper purpose
in making his demand".
STATEMENT OF THE CASE
Plaintiff

believes

Defendants1

brief

contains

distortions of the true facts, claims of facts which are not
in the record, claims of undisputed facts which were either
disputed and resolved against the Defendants or are not in
the

record

justified.

and

inferences

and

Many of Defendants

inuendos

that

factual assertions

are

not

are not

supported by citations to the record and omit much of the
evidence before the trial court.

Therefore, in accordance

with Rule 24(b) U.R.A.P. Plaintiff will set forth below the
2

pertinent facts as presented at trial.
The Plaintiff, a minority shareholder in Defendant, A-l
Tank Rental & Brine Service, Inc., filed this action to
obtain an order requiring the corporation to deliver to him
his

stock

corporate

certificate,
records

and

for
for

permission

relief

to

examine

for himself

from

the
the

"squeeze out" tactics of the majority shareholders and for
damages for the corporation from the misuse of corporate
assets by the majority shareholders.

The Court ruled that

Plaintiff was a shareholder and ordered that he be delivered
his

stock certificate

records.

and have access

to the corporate

After a four day jury trial the Plaintiff was

awarded damages for the oppressive conduct of the individual
Defendants.
Defendant,

By virtue
A-l

Tank,

of
was

Plaintiff's
awarded

derivative

damages

action

against

the

individual Defendants for the misuse of corporate assets.
Plaintiff, Dan McKee, worked in the oil field service
industry for 13 years. (T. 128)

In the early 1970's he

ceased employment in the oil field service industry to be a
full-time farmer.
[najority

Defendant, Robert H. Williams, was the

shareholder

of

Dalbo, Inc., which

business of trucking in the oil field.

was

(T.461)

in the
In 1974

Defendant, Williams, sought out and hired Dan McKee to work
for Dalbo as a salesman and public relations man. (T.100)
In 19 75 Dan McKee and Defendants, Mark McKee, Robert
3

Williams, Lloyd Slaugh, and Ted McBride organized A-l Tank
Rental & Brine Service, Inc., (A-l Tank) to supply brine and
lease equipment in the oil field. (T.103-6)
A-l Tank Rental & Brine Service, Inc., started business
October 1, 1975. (R.15)
prepared

and

signed

The Articles of Incorporation were

January

1,

1976.

(Ex.1)

Robert

H.

Williams, Lloyd LaDell Slaugh, Mark McKee, Ted McBride and
Dan

McKee

were

all

shareholders. (Ex.1)

directors

and

Dan McKee, Lloyd LaDell Slaugh, Mark

McKee and Ted McBride
612.25

incorporators,

invested

shares of stock.

cash and were each

issued

Defendant, Williams, contributed

property and was issued 2551 shares of stock.

The parties

considered the stock as being issued on the day they started
doing business, October

1, 1975.

(R.50)

Certificates

of

stock, however, were not actually made up until April, 1982.
(T.465)

Dan McKee then started working for A-l Tank while

the other

four incorporators continued working

for Dalbo.

(T.132)
In March, 1976 Robert Williams sold 612.25 shares of
his A-l Tank stock to Defendant, Mark Batty, for $22,500.00.
(T.218-19, 516)

Shortly thereafter, Ted McBride

employment

Dalbo.

McBride's

with
stock

and

paid

Defendant,
him

Williams,

$23,000.00

for

left his
purchased

his

shares.

(T.520)
Dan McKee, in addition to being employeed by A-l Tank,
4

also was managing and working a farm.

On April 30, 1978,

because Dan McKee lost his farm hand, he quit his employment
with A-1 Tank to devote full time to his farm. (T.102, R.16)
Sometime thereafter, discussions were held with Mr. McKee
about the other shareholders buying his stock in A-1 Tank.
(T.120, 248-9)

Dan McKee was not particularly interested in

selling his stock but indicated that if he could get a fair
price he would consider selling.

The price of $90,000.00

was discussed. (T.120-1)
In 1980 discussions were held relative to Dan McKee
coming back to work for A-1 Tank. (T. 114-116)

No job was

offered Dan McKee so he joined another individual to conduct
trucking

operations

in the State of Utah.

(T.121-2)

The

trucking business competed with Dalbo, Inc.

When Defendant,

Williams,

to

found

that

Dan

McKee

had

gone

work

for a

company in competition with Dalbo, he terminated any further
discussion
(T.123)
McKee

about purchasing

Dan McKee f s

shares of stock.

The other A-1 Tank shareholders ceased treating Dan
as

a

shareholder

and

refused

to

invite

him

to

shareholder or director meetings and he received no benefit
from his stock ownership in A-1 Tank. (T.373-4)
Dan McKee sought to learn what was happening at A-1
Tank.

In

the

summer

of

1981, he

asked

Defendant, Mark

McKee, the secretary of A-1 Tank, if he could examine the
financial records of the company to see how the company was
5

doing.

Mark McKee informed him that he, Dan McKee, was nc

longer considered a shareholder and that he could not see
the records.

(T.125, 367)

In the fall of 1981, Dan McKee

spoke with Defendant, Williams, and inquired as to how A-l
Tank was doing

and requested

records of the company.
no

that he have access

to the

Williams told Dan McKee that he was

longer a shareholder, that he had no interest

in A-l

Tank, he would not be able to see the records and that if he
desired to see the records he would have to get an attorney
to do so. (T.126, 484)
The basis of the claim that Dan McKee' s stock had beer:
forfeited has become a provision in a draft set of bylaws
that said a shareholder had to remain employed by Dalbo,
Inc.,

for

three

(R.16, Addendum

years
1)

to retain

his

stock

in A-l

Tank.

The Defendants admit that the Bylaws

were never adopted by the corporation nor signed although
one version was typed with a place to be signed by each
shareholder of A-l Tank. (R.48)
were

introduced

but

the

At trial two sets of Bylaws

testimony

left

confusion

as

to

whether either set was intended to be used by the company.
(Ex.1 and 29, T.390)

Dan McKee and Mr. McBride both denied

that they had ever seen the Bylaws and testified that they
had not agreed to the provision relating to forfeiture of
their stock. (T.130, 604)
Dan McKee contacted his attorney and requested
6

assistance in obtaining his stock certificate as well as
examining the records of A-l Tank.

On October 30, 1981, a

letter was sent to the Defendants requesting permission for
Dan McKee to review the corporate records as was his right
under Utah Code Ann. §16-10-47. (Ex. 18, R.150, Addendum 3)
The Defendants refused to produce those records, (T.488, R.
19 No.8) whereupon Dan McKee filed this lawsuit seeking
access

to

the

records

and

leave

to

challenge

any

improprieties he found after examination of the records.
(R.l)
Dan

McKee

Produce,

filed

requesting

Interrogatories
access

to

and

certain

a

Request

records.

to

(R.37)

Defendants refused to answer the Interrogatories or produce
the documents.

A Motion

to Compel was

granted by the Court. (R.43, 47)

then

filed and

Once the Court granted the

Motion ordering Defendants to respond to the discovery, they
responded to the Interrogatories and produced part of the
documents.

(R.48,

52)

Defendants,

however,

refused

to

produce all the requested documents on the basis that Dan
McKee was not a shareholder and not entitled to the records.
(R.53 No.7)
The responses by the Defendants made it clear that the
Court would have to decide whether the Defendants could
forfeit Dan McKee's interest as a shareholder before the
case could proceed.

Dan McKee therefore, filed a Motion for
7

Partial Summary Judgment requesting the Court to rule, that
as a matter

of

law#

the Defendants were not entitled

to

unilaterally forfeit Dan McKee's stock in A-l Tank. (R.63)
At the time the Motion for Partial Summary Judgment was
filed,

Uintah

County

was

part

of

the

Fourth

Judicial

District and the matter was ruled on by Judge George Ballif.
By a minute entry he denied the Motion, but set forth no
reasons
Motion

his

denial.

requesting

denying
found

for

the

the Motion

Court

and

that there were

(R.84)
to

Dan McKee
set

forth

then
the

if the reason was that
issues of

filed

basis

a

for

the Court

fact in dispute, to set

forth those facts in dispute so that those issues could be
litigated and a decision made on the Plaintiff's shareholder
status. (R.80)
At about the time the Motion was filed a realignment
was made in the Utah judicial districts and Uintah County
was

placed

and

Judge

Richard C. Davidson was appointed' as District Judge.

Since

Judge

in

Davidson

the

would

Seventh

be

Judicial

deciding

the

District

case, Judge

Ballif

withdrew his minute entry indicating Judge Davidson should
rule on the Motion. (R.85, 90, Addendum 2)

Judge Davidson

then studied the file and granted the Motion finding that as
a matter of law the Defendants could not forfeit Dan McKee's
stock. (R.109, 121)
On June 30, 1983, after the Court had ruled that Dan
8

McKee was a shareholder, written demand again was made to
the Defendants to be permitted to examine the records of A-l
Tank pursuant to Utah Code Ann. §16-10-47. (Ex.19, R.150,
Addendum 4) The Defendants again refused to produce or allow
examination of those records. (T.489)
a

new

Request

for

Production

Defendants refused to respond.

of

Dan McKee also filed

documents

to which

(R.124, T.489)

the

A Motion to

Compel was filed and on April 12, 1984, the Court Ordered
that the documents be produced. (R.212)
documents

were

finally

produced

to

In May of 1984, the
Dan

McKee

for

his

inspection and copying. (T.372, 490)
When the Court granted Dan McKee's Motion for Partial
Summary Judgment it ordered the Defendants to deliver to Dan
McKee a certificate representing his shares of stock in A-l
Tank.

The Defendants refused to do so and the Court then

ordered the Defendants to appear and show cause why they
should not be held in contempt for failure to comply with
that Order.
that

(R.157)

Defendants

A hearing was held.

knew

they

were

to

The Court found

produce

the

stock

certificate and that they had intentionally refused to do so
in

violation

of

the

Court

Order.

The

Court

held

the

Defendants in contempt and ordered that they be held in jail
until

the

stock

certificate

was

produced.

Defendants

immediately delivered the stock certificate rather than go
to jail. (R.204)
9

Once
records

Dan
of

A-1

improprieties
corporation
Amended

McKee

had

Tank

were
was

it

opportunity

became

occurring

being

Complaint

an

obvious

in how

conducted•

seeking

to

the
Dan

personal

examine

that

numerous

business
McKee

damages

the

of

the

filed

his

as

well

as

recoupment of losses that A-1 Tank had sustained. (R.238)
Trial was held October 24 through 27, 1984, before a
jury.

The jury found that Defendants had refused Dan McKee

access

to

the

records

as

required

by

Utah

Code

Ann.

§16-10-47, that certain gifts and dividends had been paid to
all shareholders except Dan McKee, that the Defendants had
been oppressive in the manner they had treated Dan McKee as
a minority
damaged

by

shareholder
the

and

that the corporation

improper

actions

of

the

had been
individual

Defendants. (R.4 37, Addendum 5)
The jury also found

that the lawsuit brought by the

Plaintiff conferred a benefit to A-1 Tank.

Those benefits

included the recovery of 560 acres of land paid

for with

corporate funds, but titled in the names of the individual
Defendants,

(T.497-8, Ex.57)

the

halting

of

an

illegal

check-kiting practice, (T.471-4, 687) the repayment to A-1
Tank

of

corporate

moneys

used

to

pay

personal

bills

of

Defendant, Williams, as well as judgment awarded to A-1 Tank
in the amount of

$81,556.00.

Based

on

that

finding

Court held that Dan McKee was entitled to recover part of
10

the

his attorney fees incurred in bringing the action on behalf
of the corporation. (R.495)
The

jury

also

found

that

the

Defendants

had

been

oppressive in their conduct towards Dan McKee, and the Court
set the value of his stock and directed that upon payment of
the

amount

set

Dan

McKee

would

deliver

his

stock

to

Defendants. (R.505)
SUMMARY OF ARGUMENTS
1.

The Defendants admit that the Court was correct in

ruling that the Defendants could not
stock

in

A-l

Tank.

Defendants1

forfeit Dan McKee's

new

argument

that

a

provision in a proposed set of bylaws which was never signed
or adopted is raised for the first time on appeal and is
unsupported by the evidence.

The provision relied on was

never agreed to, was never signed or adopted and the parties
never complied with its terms.

Defendants1 appeal on this

issue also fails since they failed to preserve that issue as
required by Rule 72(a) U.R.C.P.
2.
orders

Defendants
of

the

Court

chose
which

to

intentionally

resulted

in

the

disobey

two

finding

of

contempt which should be upheld.
3.
finding

Defendants failed to file a timely appeal from the
of contempt.

A contempt

which must be appealed within
order.

order

30 days

is a final order
from entry of the

Defendants waited 13 months to appeal the contempt

11

Order.
4.

Defendants refused Dan McKee access to the records

of A-1 Tank despite two written requests and three requests
to produce over a two and one-half year time period.

The

jury found that Dan McKee had been denied access to A-1
Tank's records and based on that finding it was proper to
award Dan McKee the $5,000.00 fee set forth in Utah Code
Ann. §16-10-47.
5.
action

The jury's finding that Dan McKee's derivative
conferred

a

substantial

benefit

on A-1

Tank

is

supported by a judgment in favor of A-1 Tank for $81,556.00#
a return of $500,000.00 in real property and correction of
several illegal activities.

This large benefit conferred on

A-1 Tank, through Dan McKee's efforts, justifies the Court
Order that A-1 Tank reimburse Plaintiff for part of his
attorney fees incurred on behalf of the corporation.

12

ARGUMENT
POINT I
DEFENDANTS FAILED TO PRESERVE THE RIGHT TO APPEAL
THE PARTIAL SUMMARY JUDGMENT BY FAILING TO FILE
THEIR NOTICE OF INTENT TO APPEAL UNTIL 10 MONTHS
AFTER THE JUDGMENT WAS ENTERED,
Rule

72(a)

of

the

Utah

Rules

of

Civil

Procedure

provides:
"(W)hen other claims remain to be determined in
the proceedings, a party may preserve his right to
appeal on the decided
issue until a final
determination of the other claims by filing with
the trial court and serving on the adverse parties
within the time permitted in Rule 73(a), a notice
of his intention to do so." emphasis added
Rule 72(a) requires that a Notice of intent to appeal
be filed within 30 days from entry of the judgment or order
to be appealed from.

The Court's Order granting the Motion

for Partial Summary Judgment in this case is dated June 15,
1983,

and entered

petitioned

for

on June

16, 1983.

intermediate

denied on August 2, 1983.

appeal,

(R.121)

Defendants

(R.127),

which

was

Defendants did not file their

Notice of Intention to Appeal until May 22, 1984, nearly a
year

late.

preserve

the

Defendants1

(R.224)
right

Thorley, 579 P.2d

to

927

appeal

that

late

filing

issue.

did

not

Thorley

vs.

(Utah 1978), Haslem vs. Paulsen, 15

U.2d 185, 389 P.2d 736 (1964)

13

POINT II
DEFENDANTS1

CLAIM THAT DAN McKEE'S STOCK

IN A-1

TANK; WASSUBJECT TO A BUY--SELL AGREEMENT IS RAISED
FOR THE ]FIRST TIME IN DEFENDANTS ' APPEAL BRIEF AND
(a) SHOULD NOT BE CONSIDERED SINCE IT WAS NEVER
ASSERTED AT TRIAL AND (b) THERE IS NO BASIS IN THE
EVIDENCE FOR SUCH A CLAIM.
Prior to and at the time Dan McKee filed this lawsuit,
Defendants asserted that he was not entitled to the benefits
of stock ownership in A-1 Tank because his stock had been
forfeited and lost because he terminated his employment with
Dalbo, Inc.
went

to

(The record is clear, however, that Dan McKee

work

organized)

for

(T.132)

A-1

Tank

at

the

time

it

was

first

Defendants maintained that Dan McKee's

stock had been forfeited throughout the lawsuit even after
the Court ruled, on June 15, 1983, that Defendants could not
unilaterally take his stock away from him.
Now

for

the

first time

in the case, Defendants, in

AppeLlants1 brief, raise the new claim that there existed a
buy-sell agreement covering Dan McKee's stock.
It

is the general

rule

in this

jurisdiction

that a

party can not raise an issue for the first time on appeal.
Bailey vs. Deseret Federal Savings and Loan Association, 701
P.2d 803
20,

(Utah 1985), Wisden vs. City of Salina, 21 U.A.R.
P. 2d

(Utah

1985)

The

argument

that

an

unadopted, unsigned set of bylaws existed and constituted a
buy-sell agreement was not raised either at the time of the
Partial Summary Judgment nor later in the trial.
14

The issue that was raised by Dan McKee's Motion for
Partial Summary Judgment was whether Dan McKee's stock in
A-l Tank was forfeited pursuant to a provision in a draft
set of bylaws

issue of

provision
(R.70)

neither

been

signed

nor

adopted.

Defendants1 response to the Motion focused on

(R.57, 63)
the

that had

forfeiture

and never once

in the bylaws constituted

alleged

that

the

a buy-sell agreement.

Defendants Memorandum stated:

"The Bylaws provided in Section 12 thereunder that
if a party failed to remain as an employee for a
three year period of Dalbo, Inc., then he would
forfeit any stock position that he might have and
would in effect, receive his contribution together
with interest thereon as full settlement of his
failure to comply with the Bylaws".
emphasis
added (R.71)
Defendants should not be permitted on appeal to raise a new
claim never raised in the court below.
There is no evidence before the Court of any buy sell
agreement.

Evidence before the Court, when the Motion for

Partial Summary Judgment was decided was that Dan McKee, the
Defendants and one other person, Ted McBride, organized A-l
Tank

Rental

1975.

(R.17)

& Brine

Service, Inc., effective

October

1,

Plaintiff, Dan McKee, worked for Dalbo until

December of 1976.

From January 1, 1977 through April 30,

1978, he worked for A-l Tank.

(R.16)

Each shareholder of

A-l Tank was repaid the money they put into the company when
it started. (R.16, 67-68)

Those repayments started in 1975.

(R.49)
15

Evidence received

at trial further confirmed

buy-sell agreement existed nor was observed.
one

of

the original

incorporators, ceased

Ted McBride,
his

with Dalbo soon after A-l Tank was incorporated.
Williams, paid McBride $23,000.00

that no

employment
Defendant,

for his stock which was

substantially more than his original investment.

(T.601-2)

Defendant,

Williams,

stock

Defendant,

Batty,

also

for

sold

part

$22,500.00.

of

his

(T.218-19,

516)

to
The

parties considered Dan McKee a shareholder after he stopped
working for Dalbo and worked for A-l Tank. Even after he no
longer worked

for A-l Tank they held discussions with him

about purchasing his stock for $90,000.00. (T.120-1)
Not until Dan McKee started his own trucking business
in

competition

with

Dalbo,

Inc.,

owned

by

Defendant,

Williams, and family, did anyone take the position that Dan
McKee had forfeited his stock

in A-l Tank.

(T.123)

The

claimed

bylaws, relied

on by

the Defendants, were

never

adopted

or

Dan

signed

and

McKee

recalled seeing the proposed bylaws.

and

Ted

McBride

never

Neither agreed to the

provision relied on by the Defendants to claim a forfeiture
of Dan McKee's stock.

(T.130, 604)

Even if the Defendants had claimed a buy-sell agreement
in the Court below, that claim would be subject to several
defenses which as a matter of law would defeat that claim.
Those defenses include the fact that none of the parties
16

ever

cor lied

with

the provision

in the

asserted

bylaws

since all parties were paid back their initial investment,
including Dan McKee.

Also certain of the shareholders of

A-1 Tank, including Dan McKee, did not work for Dalbo but
actually worked for A-1 Tank.
the

provisions

Bylaws

were

and

never

Defendant, Williams, ignored

purchased
agreed

therefore, are not binding.

Ted

to,

McBride's

signed

nor

stock.

The

adopted

and

Any claimed buy-sell agreement

would be barred by the statute of frauds since the draft
bylaws are not subscribed by Dan McKee who is sought to be
bound by those provisions.

17

POINT III
JUDGE

BALLIF'S

WITHDRAWAL

OF

HIS

PRELIMINARY

RULING ON PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT TO ALLOW JUDGE DAVIDSON TO DECIDE THE
WHOLE CASE WHEN UINTAH COUNTY WAS RELOCATED IN THE
SEVENTH JUDICIAL DISTRICT WAS NOT ERROR AND
DEFENDANTS1 RIGHTS WERE NOT IMPAIRED THEREBY.

When

Defendants

informed

Dan

McKee

that

they

were

forfeiting his stock in A-l Tank and that he therefore had
nothing to do with the corporation, he filed this action to
prevent that from happening.

The Defendants answer to the

Complaint made it clear that Defendants would try to deprive
Dan McKee of shareholder

status.

(R.15)

When

the Court

ordered the Defendants to reply to Dan McKee's Request to
Produce, Defendants refused to produce certain documents on
the grounds that Dan McKee was not a shareholder. (R.53)
The

obvious

first

decision

in

whether the Defendants could

lawfully

shareholder

Tank.

interest

in

A-l

the

case

had

to

be

forfeit Dan McKee 1 s
Dan

McKee

filed

his

Motion for Partial Summary Judgment on that issue requesting
a declaration that he was still a shareholder.

(R.63)

By

Minute Entry dated October 14, 1982, Judge Ballif, pursuant
to Rule of Practice 2.8 and without a hearing, denied the
Motion without explanation. (R.84)
Since

the

Court's

Minute

Entry

did

not

answer

the

question of whether Dan McKee was a shareholder, entitled to
access to records and proceed with the litigation and gave
18

no reason for denying the Motion, Dan McKee filed a Motion
asking

the Court

Motion

or

if

to set

the

Court

forth

its basis

considered

for denying

there

to be

the

disputed

facts , then as provided in Rule 56(d) of the Utah Rules of
Civil

Procedure

controverted

and

to

set

to direct

forth

the

further

facts

that

proceedings

deemed proper to resolve that issue.

(R.80)

were

the Court

At the time

that Motion was filed a change had been made in the judicial
districts within the State of Utah and Uintah County was
moved

from

District

the

with

District Judge.

Fourth
Judge

District
Richard

C.

to

the

Seventh

Davidson

Judicial

appointed

as

The Motion was submitted to Judge Ballif

who withdrew his initial minute entry and referred the case
to Judge Davidson to rule on the Motion for Partial Summary
Judgment. (R.90, Addendum 2)
Defendants, in their brief, are correct in asserting
that generally a Motion for Reconsideration is not available
in this jurisdiction.

Mitchell vs. Mitchell, 611 P.2d 373

(Utah 1980) (footnote 1 ) , Peay vs. Peayy 607 P.2d 841 (Utah
1980)

The action taken by Judge Ballif in this case in

withdrawing his ruling does not violate the policies that
were espoused by this Court when it held that Motions to
Reconsider are not generally available.

The Motion, though

labelled a Motion to Reconsider, did not request the court
to reverse its ruling, but requested that the Court set
19

forth a basis for denying the Motion and pursuant to Rule
56(d)

to

set

forth

controverted.

In

any

facts

reality

that

the Court

the Motion

may

have

found

were

been

more

properly labelled a Motion under Rule 52 U.R.C.P., asking
the Court to make additional findings.

The concern raised

by the Supreme Court in Peay vs. Peay, supra, was that a
Motion to Reconsider resulted in one District Court Judge
reversing a decision entered by a previous District Judge.
That did not happen here.

Judge Ballif simply withdrew his

minute entry so that the Judge who would be deciding

the

case could decide that issue.
Even if there were some error in this procedure, such
would

be

harmless.

Defendants

have

admitted

that

Judge

Davidson's ruling that they could not forfeit Dan McKee's
stock interest was correct.
Rules

of Civil

Procedure

There is also nothing in the

to prohibit

the

Plaintiff

from

filing a new Motion for Partial Summary Judgment as Judge
Davidson took up the case.

In fact, that would have been

required because that issue had
case could proceed.
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to be decided before the

POINT IV
DEFENDANTS ATTEMPT TO APPEAL, AT THIS TIME, THE
COURT'S FINDING OF CONTEMPT FOR KNOWINGLY AND
INTENTIONALLY REFUSING TO OBEY A COURT ORDER FAILS
BECAUSE THE TIME FOR SUCH AN APPEAL HAS PASSED,
The Court directed

the Defendants to deliver

to Dan

McKee a stock certificate evidencing his ownership interest
in A-l Tank.

(R.133)

When Defendants refused to deliver

the stock the Court issued an Order to Show Cause and held a
hearing on October 25, 1983.

(R.157)

At the hearing the

Court ordered the Defendants to deliver Dan McKee his stock
certificate

within

10

days.

(R.170)

Defendants

still

refused to deliver the stock so five months later a hearing
was held on March 27, 1984.

At that hearing the Court found

that the Defendants knew of the previous Order, that they
had the ability to comply with the Order and that they had
willfully and knowingly refused to comply with the Order.
The Court found the Defendants in contempt and ordered that
if the stock certificate was not delivered immediately to
Dan McKee that they be imprisoned in the Uintah County jail
until they complied.
Defendants

complied

certificate.

Rather than face going
and delivered

to jail the

to Plaintiff

his

stock

The Court's Findings of Fact and Order were

entered April 12, 1984.

(R.204, 208)

A contempt Order is a final order and must be appealed
within

30

days

from

entry

of

the

Order.

Peterson

vs.

Peterson, 530 P.2d 821 (Utah 1974) , Salzetti vs. Backman,
21

638

P.2d

543

(Utah

1981)

In the present

case the Order

finding Defendants in contempt of Court was entered April
12, 1984.
1985.

The Notice of Appeal was not filed until May 17,

The appeal regarding the contempt order is not timely

and should be dismissed.
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POINT V
THE EVIDENCE FULLY SUPPORTS THE
FINDING
THAT
DEFENDANTS
INTENTIONALLY REFUSED TO COMPLY
ORDER THAT DEFENDANTS DELIVER
CERTIFICATE EVIDENCING HIS STOCK
TANK RENTAL & BRINE SERVICE,
FINDING SHOULD BE SUSTAINED.

DISTRICT COURT'S
KNOWINGLY
AND
WITH THE COURT'S
TO DAN McKEE A
OWNERSHIP IN A-l
INC., AND THAT

The Defendants contend that the finding of contempt by
the Court should be reversed because the Order had not been
docketed as a judgment and that the Defendants did not wish
to deliver the stock certificate until they had an appellate
determination
shareholder.

of

the

ruling

that

Dan

McKee

was

a

Neither contention is a basis for disobeying a

Court Order.
Defendants

have

not

provided

a

transcript

evidentiary hearing on the contempt issue.

of

the

The Defendants

have an obligation to provide a transcript and without a
transcript

the

Court

should

supported by the evidence.

assume

that

the

Order

is

Garrard vs. Garrard, 615 P. 2d

422 (Utah 1980), Howard vs. Howard, 601 P.2d 931 (Utah 1979)
To justify the finding of contempt the Court must find, by
clear and convincing evidence, that the party knew what was
required,
Order

that

and

comply.

the

the party
party

had

ability

willfully

and

to comply with

knowingly

Salzetti vs. Backman, 638 P.2d

543

Thomas vs. Thomas, 569 P.2d 1119 (Utah 1977)

the

refused

(Utah 1981),
The Court, in

its Findings of Fact specifically found those elements and
23

to

Defendants do not challenge those findings. (R.208)
Defendants'

argument

that

the

Order

had

not

been

docketed and that they did not want to deliver the stock
until the matter had been appealed makes no sense.

If that »

defense were available no one would comply with any District
Court Order until the completion of an appeal.
procedure

is to file a Motion

U.R.C.P.

Rather

than

follow

The correct

for Stay under Rule
proper

procedure

62(h)

Defendants

chose to ignore the Court's Orders.
Both the Order granting the Motion for Partial Summary
Judgment

as well

as the Order

requiring

delivery

of

the

stock within 10 days from October 25, 1983, had been signed
by the Court, and filed by the Clerk, as required by Rule
58(a).

Defendants

Despite

full

intentionally

had

knowledge

full

knowledge

of

those

and

ability

to

comply

and willfully

refused

to provide

Orders.

Defendants
the

stock

certificate until the Court ordered that they be imprisoned
until they did comply.
county

jail Defendants

Rather than spending
finally

Order.
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complied

with

time in the
the Court's

POINT VI
DEFENDANTS1 REFUSAL TO ALLOW DAN McKEE TO INSPECT
THE CORPORATE RECORDS FROM THE SUMMER OF 1981
UNTIL MAY OF 1984, DESPITE TWO VERBAL REQUESTS,
TWO DEMAND LETTERS, THREE REQUESTS TO PRODUCE AND
TWO ORDERS COMPELLING DISCOVERY JUSTIFY THE AWARD
OF THE $5,000.00 STATUTORY PENALTY PROVIDED IN
UTAH CODE ANN, §16-10-47,
Utah Code Ann, §16-10-47 provides that any person who
is a shareholder of record, upon written demand, shall have
the

right

to

corporation.

examine
Any

the

books

officer,

agent

and
or

records

of

corporation

the
which

refuses to allow the shareholder to examine the record is
subject to a penalty not to exceed $5,000.00.
In the summer of 1981 Mark McKee refused Plaintiff's
request to examine the corporate business records. (T.125,
367)

Shortly thereafter Dan McKee made the same request to

Defendant,

Robert

Williams.

Defendant,

refused permission to see the records.

Williams,

(T.484)

also

On October

30, 1981, Dan McKee made written demand to the Defendants,
citing Utah Code Ann. §16-10-47, requesting permission to
examine the corporate records.

(R.149, Ex.18, Addendum 3)

Defendants again refused to allow the Plaintiff to examine
the records.
case, was

then

(R.19 no.8, T.488)
filed.

On

March

The Complaint, in this
2,

1981, a

Request

to

Produce the corporate records was filed and served.

(R.37)

Defendants again refused to produce those records.

(T.643)

On June 8, 1982, the Court granted a Motion by Dan McKee and
25

ordered production of the documents•
the

Court's

Order

compelling

(R.47, 55)

discovery

Despite

Defendants

refused to produce all the corporate records.

again

(R.53 no. 7,

T.401)
After the Court had rejected Defendants claim that the
Plaintiff was not a shareholder, written demand was made on
June 30, 1983, again referring to Utah Code Ann. §16-10-47.
(R.150,

Ex.19,

Addendum

4)

Defendants

Plaintiff access to the records.
1983, Plaintiff
Documents.
records.

filed

(R.124)
(T.489)

a second

again

(T.371, 489)
Request

refused

On June 15,

for Production

of

Defendants again refused to produce the
On August 18, 1983, a Motion to Compel

Discovery was filed.

(R.153)

On February 16, 1984, a third

Request for Production of Documents was filed.

(R.184)

On

April 12, 1984, the Court entered its second Order requiring
Defendants to produce the records.

(R.212)

At the time the

trial began Defendants had still not fully complied and some
records were furnished during the trial.
One

of

the

claims

in

Dan

(T.33)

McKee' s Complaint

was

a

request for the statutory penalty provided in Utah Code Ann.
§16-10-47.

The jury was instructed on the issue with the

instruction following the language set forth in Utah Code
Ann. §16-10-47.

(T.749, Jury Instruction No. 31)

The jury

found that Dan McKee had been denied access to the records
by the Defendants.

(R.437)

Based on the jury's findings
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the Court awarded Dan McKee the $5f000.00 statutory penalty.
(1/18/85 T.18)
Such
Courts.

statutory

penalties

have

been

upheld

by

the

Riser vs. Genuine Parts Company, 258 S.E.2d 184

(Ga. 1979) , Meyer vs. Ford Industries y Inc., 538 P.2d 353
(Wash. 1975) .
Although Defendants, in their brief, include

several

complaints about the penalty awarded to Dan McKee, they cite
no authority nor anything
claims.

in the record to support their

The brief contends that the Court did not properly

instruct

the

jury

on

each

request

and

each

refusal

and

particularly that there was no

refusal regarding the June

30,

Those

1983,

supported
request

letter.

(Ex.19)

by the record.

by

Dan

McKee

assertions

The record

was

refused.

is clear

states that

the documents were

pursuant

the

of

request

the

not

that

each

Defendant, Williams,

specifically
to

are

June

30,

not

produced

1983, letter.

(T.489) Defendants' claim that the letters were not clear as
to what was to be produced is also unsupportable.

The three

Requests for Production, as well as the two letters, specify
the records the Dan McKee wanted to see.
Defendants1 assertion that the statute is not intended
to apply when there is a dispute over shareholder status or
when

the Plaintiff

does not have

equally unsupportable.

a stock

certificate

The refusal to produce the records
27

is

pursuant to the June 30, 1983, letter, as well as the two
Requests to Produce filed after that date, were made after
the Court had ruled that Dan McKee was a shareholder and had
directed

the

Defendants

certificate.

to

deliver

to

him

his

stock

In Babbitt vs. Pacco Investors Corporation,

425 P.2d 489 (Ore. 1967) a similar argument was made by the
Defendants in that case.
the

Defendants

refusal

The Court, in that case, held that
to

allow

the

Plaintiff

access

to

records on the basis that he was not a shareholder since he
had not fully paid for his stock and his stock was still in
the corporate

file, was not a valid

defense.

The Court

ruled that the Plaintiff's subscription entitled to him all
rights as a shareholder and that any record the corporation
has

which

enables

the

Defendants

to

determine

that

the

Plaintiff is a shareholder is sufficient to establish the
Plaintiff
Defendants

as

a

also

party
argued

who
in

can

examine

the

case,

that

that

records.

The

they

not

had

refused to provide the records but had merely failed to do
so.

The Court held that that was a question for the jury

and that the jury had determined

that the Defendants had

refused to produce the records by raising the defense that
the Plaintiff was not a shareholder.
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POINT VII
THE JURY'S FINDING THAT DAN McKEE f S LAWSUIT
BENEFITTED A-l TANK RENTAL & BRINE SERVICE, INC. ,
IS SUPPORTED BY THE EVIDENCE AND JUSTIFIES THE
COURT'S ORDER AWARDING MR. McKEE PART OF HIS
ATTORNEY FEES INCURRED IN BRINGING THIS ACTION.
One of the reasons Dan McKee filed his Complaint was
his concern that the individual Defendants were wrongfully
appropriating
Inc.
to

assets of A-l Tank Rental

& Brine Service,

He requested the Court to assist him in gaining access
the

corporate

Complaint

records

and

for

leave

to

amend

his

to include a shareholder's derivative action to

correct those problems once he confirmed his suspicions by
looking at the records. (R.2 no. 13)
It took until May of 1984, to obtain access to those
records.

The

check-kiting
sanctioned

records

showed

arrangement

that

between

there
A-l

Tank

by Defendant, Robert Williams,

that there had been purchased

was

an

illegal

and

Dalbo,

(T.471-2, 687),

560 acres of land that had

been titled in the names of the individual Defendants but
paid

for

by

A-l

Tank,

(T.497)

that

personal

bills

Defendant, Williams, were being paid by A-l Tank,

of

(T.490,

513) and that assets of A-l Tank were being given to the
Defendants together with other wrong doings. (T.440, 492)
Just
check-kiting

prior

to

trial

arrangement,

Defendants

ceased

their

(T.474) deeded the 560 acres of

land to A-l Tank (Ex.57) and Defendant, Williams, reimbursed
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A-l Tank for personal bills that were paid.
parties agreed

At trial the

that the jury would be asked to determine

whether Plaintiff's legal action had conferred a benefit on
the corporation and if the jury determined that it had, the
Court would determine what amount if any attorney fees A-l
Tank should be required to reimburse Plaintiff. (T.631)

The

jury

had

was

also

asked

to

determine

whether

A-l

Tank

improperly loaned monies to the Defendants to purchase the
560 acres and if so the damage A-l Tank had incurred.

The

jury found that monies had been improperly loaned and that
A-l Tank had been damaged in the amount of $81,556.00.

The

jury

had

further

found

that

Dan

McKee's

legal

action

conferred a benefit upon A-l Tank. (R.437, Addendum 5)
Based on the jury's verdict the Court entered judgment
in behalf of A-l Tank and against the individual Defendants
in the amount of $81,556.00.

The Court rejected Defendants'

claim that no demand had been made upon the corporation to
correct

corporate

wrong

doings

and

held

that

notice

was

given in the original Complaint and that the actions of the
Defendants throughout the litigation, including the refusing
to

produce

futile.

records,

showed

(T.1/8/85, 51)

that

After

demand

taking

would

evidence

have

been

the

Court

ruled that A-l Tank should reimburse Dan McKee in the amount
of $15,000.00.
A shareholder is entitled to file a shareholder's
30

derivative

action

to

correct

wrongs

to

the

corporate

together with causes of action seeking personal relief
Richardson vs. Arizona Fuels Corporationf 614 P.2d 636 (Utah
1980)r Masinter vs. Webbco Company, 262 S.E.2d 433 (W. Va.
1980).

If the shareholder, through his derivative action,

provides a benefit to the corporation then he is entitled to
recover the attorney fees that he has incurred,
Anderson, 692 F.2d

1267

Lewis vs.

(C.A.9 1982), Williams vs. Schatz

Manufacturing Company, 449 F. Supp. 147 (D.C.N.Y. 1977).

In

determining the amount that should be awarded as attorney
fees the trial court should look to the time involved, the
nature, extent

and

difficulty

of

the

services

and

skill

required, the novelty of the case, the amount involved in
the

case,

the

benefit

ability of the attorney.
(Utah 1985)

obtained

and

the

experience

and

Cabrera vs. Cottrell, 694 P.2d 622

Generally before a shareholder is entitled to

maintain a derivative action he is required to make demand
upon the corporation to correct the defects.
demand would be futile such is not required.

However, if

It is presumed

that demand would be futile when the individual Defendants
are also the directors and controlling shareholders of the
corporation

and

are

antagonistic

Schaak vs. Phipps, 558 P.2d 581

to

the

Plaintiff.

(Colo. 1976)

Van

Goldman vs.

Jameson, 275 So.2d 108 (Ala.1973)
The Court's finding that demand would have been futile
31

is fully supported by the evidence.
on

notice

of

the

Plaintiff's

The Defendants were put

concerns

in

the Complaint,

together with other documents and pleadings that were filed.
Rather than cooperate with Dan McKee in an attempt to cure
the problems, Defendants obstructed his efforts to examine
records.

Dan McKee was not able to review the records until

six months prior to trial.

It was only when the Defendants

were going to be facing a jury within a few days that they
finally

admitted

their

wrongful

acts

and

ceased

their

check-kiting arrangement, paid back the personal obligations
and deeded the real property to A-l Tank.

The Court saw

first hand as it conducted the trial the amount of time,
skill

and efforts put forth by the Plaintiff's

attorney,

together with the attorney fees the Plaintiff had incurred.
He

was

aware

through

his

participation

at

the

various

hearings and the jury trial of the difficulty of the case,
the

novelty

received.
regarding
their

of

the

case

Testimony
the time

billing

and

was

the

also

benefits
received

A-l
by

Tank
the

had

Court

and efforts of Dan McKee's attorneys,

arrangement

incurred by Dan McKee.

with

Dan

McKee

(T.3/5/85 10-32)

and

the

fees

The Court based

its award on those factors not on some mathematical division
as claimed by the Defendants.

The evidence fully supports

the decision of the Court and should be sustained.
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CONCLUSION
Dan McKee requests that this Court affirm the trial
court's Orders and judgments challenged by the Defendants.
Respectfully submitted this 7 ^ day of January, 1986.
NIELSEN & SENIOR
Attorneys for Respondent

By t J ^ J b u ^ ^ X ^
G a y l e PL McKeachnie

BV= f L l
Clarfk-^B.
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Allred

ADDENDUM

BY-LAWS
OF
A - 1 TANK RENTAL AND BRINE SERVICE, INCORPORATED

ARTICLE I - OFFICES
The principal office of the corporation in the State of
UTAH
shall be located in the
city
of
Vernal
County of
Uintah
The corporation
may have such other offices, either within or without the
State of incorporation as the board of directors may designate or as the business of the corporation may from time to
time require* The address of the principal office shall be 355 South
1000 East, Vernal, Utah 84078.
ARTICLE II - STOCKHOLDERS
1#

ANNUAL MEETING*

The annual meeting of the stockholders shall be held on
the
day of
in each year, beginning with
the year 19
at the hour
o'clock
M., for the
purpose of electing directors and for the transaction of such
other business as may come before the meeting. If the day
fixed for the annual meeting shall be a legal holiday such
meeting shall be held on the next succeeding business day*
2.

SPECIAL MEETINGS*

Special meetings of the stockholders, for any purpose
or purposes, unless otherwise prescribed by statute, may be
called by the president or by the directors, and shall be
called by the president at the request of the holders of not
less than
per cent of all the outstanding shares of
the corporation entitled to vote at the meeting.
3.

PLACE OF MEETING.

The directors may designate any place, either within or
without the State unless otherwise prescribed by statute, as
the place of meeting for any annual meeting or for any special
meeting called by the directors. A waiver of notice signed by
all stockholders entitled to vote at a meeting may designate
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any place, either within or without the state unless otherwise prescribed by statute, as the place for holding such
meeting. If no designation is made, or if a special meeting
be otherwise called, the place of meeting shall be the princip
office of the corporation.
4.

NOTICE OF MEETING.

Written or printed notice stating the place, day and
and hour of the meeting and, in case of a special meeting,
the purpose or purposes for which the meeting is called,
shall be delivered not less than
nor more than
days before the date of the meeting, either personally or by mail, by or at the direction of the president,
or the secretary, or the officer or persons calling the meeting, to each stockholder of record entitled to vote at such
meeting. If mailed, such notice shall be deemed to be delivered when deposited in the United States mail, addressed
to the stockholder at his address as it appears on the stock
transfer books of the corporation, with postage thereon prepaid.
5.

CLOSING OF TRANSFER BOOKS OR FIXING OF RECORD DATE.

For the purpose of determining stockholders entitled to
notice of or to vote at any meeting of stockholders or any
adjournment thereof, or stockholders entitled to receive payment of any dividend, or in order to make a determination of
stockholders for any other proper purpose, the directors of
the corporation may provide that the stock transfer books
shall be closed for a stated period but not to exceed, in any
case,
days. If the stock transfer books shall be
closed for the purpose of determining stockholders entitled
to notice of or to vote at a meeting of stockholders, such
books shall be closed for at least
days immediately
preceding such meeting. In lieu of closing the stock transfer books, the directors may fix in advance a date as the
record date for any such determination of stockholders, such
date in any case to be not more than
days and, in
case of a meeting of stockholders, not less than
days
prior to the date on which the particular action requiring
such determination of stockholders is to be taken. If the
stock transfer books are not closed and no record date is
fixed for the determination of stockholders entitled to notice of or to vote at a meeting of stockholders, or stockholders entitled to receive payment of a dividend, the date
on which notice of the meeting is mailed or the date on which
the resolution of the directors declaring such dividend is
adopted, as the case may be, shall be the record date for
such determination of stockholders. When a determination of
stockholders entitled to vote at any meeting of stockholders
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has been made as provided in this section, such determination
shall apply to any adjournment thereof*
6.

VOTING LISTS.

The officer or agent having charge of the stock transfer books for shares of the corporation shall make, at least
days before each meeting of stockholders, a complete
list of the stockholders entitled to vote at such meeting, or
any adjournment thereof, arranged in alphabetical order, with
the address of and the number of shares held by each, which
list, for a period of
days prior to such meeting,
shall be kept on file at the principal office of the corporation and shall be subject to inspection by any stockholder at any time during usual business hours. Such list
shall also be produced and kept open at the time and place of
the meeting and shall be subject to the inspection of any
stockholder during the whole time of the meeting. The original stock transfer book shall be prima facie evidence as to
who are the stockholders entitled to examine such list or
transfer books or to vote at the meeting of stockholders.
7.

QUORUM.

At any meeting of stockholders
of the
outstanding shares of the corporation entitled to vote, represented in person or by proxy, shall constitute a quorum at
a meeting of stockholders. If less than said number of the
outstanding shares are represented at a meeting, a majority
of the shares so represented may adjourn the meeting from ••
time to time without further notice. At such adjourned meeting at which a quorum shall be present or represented, any
business may be transacted which might have been transacted
at the meeting as originally notified. The stockholders present at a duly organized meeting may continue to transact
business until adjournment, nothwithstanding the withdrawal
of enough stockholders to leave less than a quorum.
8. PROXIES.
At all meetings of stockholders, a stockholder may vote
by proxy executed in writing by the stockholder or by his
duly authorized attorney in fact. Such pjroxy shall be filed
with the secretary of the corporation before or at the time
of the meeting.
9.

VOTING.

Each stockholder entitled to vote in accordance with the
terms and provisions of the certificate of incorporation and
these by-laws shall be entitled to one vote, in person or by
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proxy, for each share of stock entitled to vote held by such
stockholders. Upon the demand of any stockholder, the vote
for directors and upon any question before the meeting shall
be by ballot. All elections for directors shall be decided
by plurality vote; all other questions shall be decided by
majority vote except as otherwise provided by the Certificate
of Incorporation or the laws of this State.
10•

ORDER OF BUSINESS.

The order of business at all meetings of the stockholders, shall be as follows:

11•

!•

Roll Call.

2.

Proof of notice of meeting or waiver of notice.

3.

Reading of minutes of preceding meeting.

4.

Reports of Officers.

5#

Reports of Committees.

6.

Election of Directors.

7.

Unfinished Business.

8.

New Business.

INFORMAL ACTION BY STOCKHOLDERS.

Unless otherwise provided by law, any action required
to be taken at a meeting of the shareholders, or any other
action which may be taken at a meeting of the shareholders,
may be taken without a meeting if a consent in writing, setting forth the action so taken, shall be signed by all of the
shareholders entitled to vote with respect to the subject matter thereof.
12.

STOCKHOLDERS1 AGREEMENT.

It is hereby agreed by and between the five principal stock holders
that all of the stock holders will remain as employees of Dalbo, Inc. for
a period of three (3) y e a r s commencing October 1, 1975, in order to
retain their stock positions in this corporation. If any of the stock holder,
leave the employment of Dalbo, Inc. before the end of the three-year peril
then each of the parties shall receive a return of their investment plus
interest at the rate of Ten percent (10%) per annum from the time
contribution, which was October 1, 1975.
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ARTICLE III - BOARD OF DIRECTORS
1.

GENERAL POWERS.

The business and affairs of the corporation shall be
managed by its board of directors. The directors shall in
all cases act as a boardf and they may adopt such rules and
regulations for the conduct of their meetings and the management of the corporation, as they may deem proper, not inconsistent with these by-laws and the laws of this State.
2.

NUMBER, TENURE AND QUALIFICATIONS.

The number of directors of the corporation shall be
Five (5)
. Each director shall hold office until the
next annual meeting of stockholders and until his successor
shall have been elected and qualified.
3.

REGULAR MEETINGS.

A regular meeting of the directors, shall be held without other notice than this by-law immediately after, and at
the same place as, the annual meeting of stockholders. The
directors may provide, by resolution, the time and place for
the holding of additional regular meetings without other notice than such resolution.
4.

SPECIAL MEETINGS.

Special meetings of the directors may be called by or
at the request of the president or any two directors. The
person or persons authorized to call special meetings of the
directors may fix the place for holding any special meeting
of the directors called by them.
5. NOTICE.
Notice of any special meeting shall be given at least
days previously thereto by written notice delivered
personally, or by telegram or railed to each director at his
business address. If mailed, such notice shall be deemed to
be delivered when deposited in the United States mail so addressed, with postage thereon prepaid. If notice be given by
telegram, such notice shall be deemed to be delivered when
the telegram is delivered to the telegraph company. The attendance of a director at a meeting shall constitute a waiver
of notice of such meeting, except where a director attends a
meeting for the express purpose of objecting to the transaction of any business because the meeting is not lawfully
called or convened.
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6*

QUORUM.

At any meeting of the directors
shall
constitute a quorum for the transaction of business, but if
less than said number is present at a meeting, a majority
of the directors present may adjourn the meeting from time
to time without further notice.
7.

MANNER OF ACTING.

The act of the majority of the directors present at a
meeting at which a quorum is present shall be the act of the
directors.
8.

NEWLY CREATED DIRECTORSHIPS AND VACANCIES.

Newly created directorships resulting from an increase
in the number of directors and vacancies occurring in the
board for any reason except the removal of directors without
cause may be filled by a vote of a majority of the directors
then in office, although less than a quorum exists. Vacancies
occurring by reason of the removal of directors without cause
shall be filled by vote of the stockholders. A director
elected to fill a vacancy caused by resignation, death or removal shall be elected to hold office for the unexpired term
of his predecessor.
9.

REMOVAL OF DIRECTORS.

Any or all of the directors may be removed for cause by
vote of the stockholders or by action of the board. Directors
may be removed without cause only by vote of the stockholders.
10.

RESIGNATION.

A director may resign at any time by giving written notice to the board# the president or the secretary of the corporation. Unless otherwise specified in the notice, the
resignation shall take effect upon receipt thereof by the
board or such officer, and the acceptance of the resignation
shall not be necessary to make it effective.
11.

COMPENSATION.

No compensation shall be paid to directors, as such, for
their services, but by resolution of the board a fixed sum
and expenses for actual attendance at each regular or special
meeting of the board may be authorized. Nothing herein contained shall be construed to preclude any director from serving the corporation in any other capacity and receiving compensation therefor.
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12.

PRESUMPTION OF ASSENT*

A director of the corporation who is present at a meeting of the directors at which action on any corporate matter
is taken shall be presumed to have assented to the action
taken unless his dissent shall be entered in the minutes of
the meeting or unless he shall file his written dissent to
such action with the person acting as the secretary of the
meeting before the adjournment thereof or shall forward such
dissent by registered mail to the secretary of the corporation immediately after the adjournment of the meeting. Such
right to dissent shall not apply to a director who voted in
favor of such action.
13*

EXECUTIVE AND OTHER COMMITTEES.

The board, by resolution, may designate from among its
members an executive committee and other committees, each
consisting of three or more directors. Each such committee
shall serve at the pleasure of the board.
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ARTICLE IV - OFFICERS

1.

NUMBER*

The officers of the corporation shall be a president, a
vice-president, a secretary and a treasurer, each of whom
shall be elected by the directors. Such other officers and
assistant officers as may be deemed necessary may be elected
or appointed by the directors•
2.

ELECTION AND TERM OF OFFICE.

The officers of the corporation to be elected by the
directors shall be elected annually at the first meeting of
the directors held after each annual meeting of the stockholders* Each officer shall hold office until his successor shall
have been duly elected and shall have qualified or until his
death or until he shall resign or shall have been removed in
the manner hereinafter provided*
3.

REMOVAL*

Any officer or agent elected or appointed by the directors may be removed by the directors whenever in their judgment the best interests of the corporation would be served
thereby, but such removal shall be without prejudice to the
contract rights, if any, of the person so removed*
4. VACANCIES*
A vacancy in any office because of death, resignation,
removal, disqualification or otherwise, may be filled by the
directors for the unexpired portion of the term*
5.

PRESIDENT*

The president shall be the principal executive officer
of the corporation and, subject to the control of the directors, shall in general supervise and control all of the business and affairs of the corporation. He shall, when present,
preside at all meetings of the stockholders and of the directors* He may sign, with the secretary or, any other proper
officer of the corporation thereunto authorized by the directors, certificates for shares of the corporation, any deeds,
mortgages, bonds, contracts, or other instruments which the
directors have authorized to be executed, except in cases
where the signing and execution thereof shall be expressly
delegcited by the directors or by these by-laws to some other
officer or agent of the corporation, or shall be required by
law to be otherwise signed or executed; and in general shall
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perform all duties incident to the office of president and
such other duties as may be prescribed by the directors from
time to time*
6.

VICE-PRESIDENT.

In the absence of the president or in event of his death/
inability or refusal to actr the vice-president shall perform
the duties of the president/ and when so acting, shall have
all the powers of and be subject to all the restrictions upon
the president. The vice-president shall perform such other
duties as from time to time may be assigned to him by the
President or by the directors.
7.

SECRETARY.

The secretary shall keep the minutes of the stockholders'
and of the directors' meetings in one or more books provided
for that purpose^ see that all notices are duly given in accordance with the provisions of these by-laws or as required/
be custodian of the corporate records and of the seal of the
corporation and keep a register of the post office address of
each stockholder which shall be furnished to the secretary by
such stockholder/ have general charge of the stock transfer
books of the corporation and in general perform all duties incident to the office of secretary and such other duties as
from time to time may be assigned to him by the president or
by the directors.
8.

TREASURER.

If required by the directors/ the treasurer shall give a
bond for the faithful discharge of his duties in such sum and
with such surety or sureties as the directors shall determine.
He shall have charge and custody of and be responsible for all
funds and securities of the corporation; receive and give receipts for moneys due and payable to the corporation from any
source whatsoever/ and deposit all such moneys in the name of
the corporation in such banksf trust companies or other depositories as shall be selected in accordance with these by-laws
and in general perform all of the duties incident to the office
of treasurer and such other duties as from time to time may be
assigned to him by the president or by the directors.
9.

SALARIES.

The salaries of the officers shall be fixed from time to
time by the directors and no officer shall be prevented from
receiving such salary by reason of the fact that he is also a
director of the corporation.
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ARTICLE V - CONTRACTS, LOANS, CHECKS AND DEPOSITS
1• CONTRACTS.
The directors may authorize any officer or officers,
agent or agents, to enter into any contract or execute and
deliver any instrument in the name of and on behalf of the
corporation# and such authority may be general or confined
to specific instances•
2•

LOANS.

No loans shall be contracted on behalf of the corporation and no evidences of indebtedness shall be issued in its
name unless authorized by a resolution of the directors. Such
authority may be general or confined to specific instances•
3. CHECKS, DRAFTS, ETC.
All checks, drafts or other orders for the payment of
money, notes or other evidences of indebtedness issued in the
name of the corporation, shall be signed by such officer or
officers, agent or agents of the corporation and in such manner as shall from time to time be determined by resolution of
the directors.
4. DEPOSITS.
All funds of the corporation not otherwise employed shal]
be deposited from time to time to the credit of the corporation in such banks, trust companies *or other depositaries as
the directors may select.

ARTICLE VI - CERTIFICATES FOR SHARES AND THEIR TRANSFER
1. CERTIFICATES FOR SHARES.
Certificates representing shares of the corporation shall
be in such form as shall be determined by the directors. Such
certificates shall be signed by the president and by the secretary or by such other officers authorized by law and by the
directors. All certificates for shares shall be consecutively
numbered or otherwise identified. The name and address of the
stockholders, the number of shares and date of issue, shall be
entered on the stock transfer books of the corporation. All
certificates surrendered to the corporation for transfer shall
be canceled and no new certificate shall be issued until the
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former certificate for a like number of shares shall have been
surrendered and canceled, except that in case of a lost, destroyed or mutilated certificate a new one may be issued therefor upon such terms and indemnity to the corporation as the
directors may prescribe.
2.

TRANSFERS OF SHARES.

(a) Upon surrender to the corporation or the transfer
agent of the corporation of a certificate for shares duly endorsed or accompanied by proper evidence of succession, assignment or authority to transfer, it shall be the duty of
the corporation to issue a new certificate to the person entitled thereto, and cancel the old certificate; every such
transfer shall be entered on the transfer book of the corporation which shall be kept at its principal office*
(b) The corporation shall be entitled to treat the
holder of record of any share as the holder in fact thereof,
and, accordingly, shall not be bound to recognize any equitable or other claim to or interest in such share on the part
of any other person whether or not it shall have express or
other notice thereof, except as expressly provided by the
laws of this state.

ARTICLE VII - FISCAL YEAR
The fiscal year of the corporation shall begin on the *
day of
in each year.

ARTICLE VIII - DIVIDENDS
The directors may from time to time declare, and the
corporation may pay, dividends on its outstanding shares in
the manner and upon the terms and conditions provided by law.

ARTICLE IX - SEAL
The directors shall provide a corporate seal which shall
be circular in form and shall have inscribed thereon the name
of the corporation, the state of incorporation, year of incorporation and the words, #i Corporate S e a l " .
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ARTICLE X - WAIVER OF NOTICE

Unless otherwise provided by law, whenever any notice is
required to be given to any stockholder or director of the
corporation under the provisions of these bylaws or under
the provisions of the articles of incorporation, a waiver
thereof in writing, signed by the person or persons entitled
to such notice, whether before or after the time stated
therein, shall be deemed equivalent to the giving of such
notice•

ARTICLE XI - AMENDMENTS
These by-laws may be altered, amended or repealed and
new by-laws may be adopted by a vote of the stockholders representing a majority of all the shares issued and outstanding,
at any annual stockholders' meeting or at any special stockholders* meeting when the proposed amendment has been set
out in the notice of such meeting.
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FILED
DISTRICT COURT
UINTAH COUNTY. UTAH

JAN 3 11983

CLARK B. ALLRED
GAYLE F. McKEACHNIE
NIELSEN & SENIOR
Attorneys for Plaintiff
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908

CL6HK
pv.%)lWwihCPIlTV

IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY
STATE OF UTAH
DAN H. McKEE,
i

ORDER

Plaintiff,
vs.
ROBERT
LaDELL
McKEE,
TANK &
a Utah

H. WILLIAMS, LLOYD
SLAUGH, MARK H.
MARK BATTY and A-l
BRINE SERVICE, INC.,
Corporation,
Defendants.

i

Civil No. 11,253

The above captioned matter came before the Court, pursuant
to Plaintiff's Motion to Reconsider the Court previous ruling
denying the Motion for Partial Summary Judgment.

The Rules of

Civil Procedure do not recognize such a Motion to Reconsider,
however, since the Courts ruling has not been reduced to an Order
and

the

file

has

been

transferred

to

the

Seventh

Judicial

District Court, the Court, to avoid placing any limitation on the
Court that will be hearing the matter on the merits, hereby
elects to rescind it's ruling denying the Motion for Partial
Summary Judgment and to refer the matter to Judge Richard C.
Davidson of the Seventh Judicial District

9o

for his ruling on

Plaintiff's

Motion

for

Partial

Summary

Judgment.

The

Court

having made that determination hereby;
ORDERS, ADJUDGES and DECREES; that the Court's ruling dated
October 14, 1982, denying Plaintiff's Motion for Partial Summary
Judgment is hereby withdrawn and Plaintiff's Motion for Partial
Summary Judgment is hereby referred to Judge Richard C. Davidson
of the Seventh Judicial District Court in and for Uintah County,
for ruling on Plaintiff's Motion for Partial Summary Judgment.
DATED this 2-^ day of January, 1983.
George ^JBallif
District Judge

/
/
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ATTORNEYS
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COBPOBATION
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VC ANAL O r r i C C
5 3 S O U T H COO CAST
VCRNAL
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UTAH
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700--*ooo

GAYLE K MCKEACHNIE
CLARK 8 . ALLREO

3 6 SOUTH STATE STREET
POST OFFICE

BOX

II8O8

S A L T LAKE CITY, U T A H

S-4IA7

or c o u N s t i
RAYMOND 8 HOLBPOOK

TELEPHONE t80»> 532-IOOO

TELECOPIER IflOil 3 3 2 - i » l J

October 30, 1981

TTN:

Bob Williams

RE:

Dan McKee

sntlemen:
This office has been retained by Dan McKee, a shareDlder of A-l Tank Rental and Brine Service Incorporated, to
ssist him in determining whether the corporation and the assets
re being properly managed and to assist him in seeing that
he necessary legal requirements are being met by the corpration, and to obtain for him a stock certificate, evidencing
is onwership in the corporation. Pursuant to Utah Code Ann.
ection 16-10-47, demand is hereby made upon you.to produce
or inspection by Mr, McKee and by this office the corporate
ooks and records of A-l Tank Rental and Brine Service Incorprated. We would appreciate it if you would notify us of the
ime and place at which those books and records can be examined,
e would appreciate it if that date would be within the next •
wenty (20) days.
If the records and books are not produced for this office's
nspection within the next twenty (20) days we will seek the
emedies provided for in Utah Code Ann. Section 16-10-47.

SALT LAKE CITY
TELEPHONE

w t :> i «jnj
Y PFCK
J '> A l l \ N
SCOTT
H 3TEVCA »T
M L H6NPI00
* NlEL?f N
L U D I CV.
» ^WOFF
'AN i REID
J NELSON
3 ALLRE1
RASMUSSEN
- c MONSON
' M JONE'
MANGUM
CHRISTENSEN
EVANS
l DRAKE
D K HINOS
5 C JERPEHSON
) R 0 C NIE SON
HYDE
*S K PEHPSON
r P FAUST
WISE

363 E A S T
VERNAL
TELEPHONE

UIAHW14/

(801)

532-1900

MAIN
VERNAL OFFICE
GAYLE F McKEACHNIE
CLARK B ALLRED
ROBERT P FAUST

U T A H 84078
(801) 7 8 9 - 4 9 0 8

June 30, 1983
OF C O U N S E L
RAYMOND B HOLBROOK

T E L E C O P I E R (801) 5 3 2 - 1 9 1 3

Mr. John C. Beaslin
Attorney at Law
185 North Vernal Avenue
Vernal, Utah 84078
RE:

Dan H. McKee vs. Robert H. Williams et.al.

Dear Mr. Beaslin:
The Court has now ruled that Mr,
of A-l Tank Rental and Brine Service,
directed that a certificate be issued
ownership. Pursuant to the ruling of
that the following be provided within

McKee is a shareholder
Inc., and has further
evidencing his stock
the Court, we request
15 days:

A.

The Stock Certificate evidencing Mr. McKee1s
stock ownership.

B.

The books, records of accounts, minutes, and
other corporate records for examination and
copying by Mr. McKee and his accountant.

Utah Code Annotated §16-10-47 provides that any shareholder, upon written demand shall have the right to examine
in person, or by agent or attorney, at any reasonable time
or times for the proper purpose the books, records of accounts,
minutes, and records of shareholders, and make extracts therefrom. That statute further provides that any officer or agent
who refuses to allow examination of the books shall be liable
for a penalty of 10% of the value of the shares owned by the
shareholder, together with other damages afforded by law.
That section also requires that upon written demand the
Corporation shall mail to the shareholder its annual and
quarterly financial statement showing in reasonable detail
the assets, liabilities and results of the operation of the
business.
On October 30, 1981, such written demand was made upon
the Corporation, which Corporation through Mr. Williams refused to provide the records requested, upon the grounds that

lr. John C. Beaslin
June 30, 1983
Page 2
Mr. McKee was not a shareholder. The Court has now determined
that he is a shareholder and this letter is to constitute
written demand for the records set forth herein. We, of
course, will look to enforce the penalty clause of §16-10-47,
upon continued refusal to provide the records requested.
Very truly yours,
NLELSEN & SENIOR

A'CJvO^J!
(tlar'k B. Allred
CBA/sr

JURY VERDICT FORM
1. Do you find'that any of the Defendants have refused
o allow Plaintiff, his agents or attorneys, to examine the books
f A-l Tank Rental & Brine Service, Inc.?
/Yes_J

No

2. Do you find that part of the payments made to the
ndividual Defendants were dividends or gifts?
Yes//
No
I f y e s , how much i n t o t a l ?

$

\(^OLCJQO

{ %\^<^Vc\oC

i

3. Do you find that the corporate assets have been
issapplied or wasted.
Yes
/ftfo
4. Do you find that the acts of the directors or those in
ontrol of the corporation are illegal or oppressive?
Yes J
No
5. Do you find that A-l Tank Rental & Brine Service, Inc.,
oaned corporate moneys to the individual Defendants without
uthorization from its shareholders to purchase the Richens proper*+*^9
|YesJ
No

ow much?

If the anser is yes, has A-l been damaged, and if so,
$ SI } SSCD

6. Do you find that the persons controlling A-l Tank
ental & Brinec Service, Inc., have paid themselves unreasonable
ompensation?
Yes
([No
If yes, how much in total?

$

—- O

JURY VERDICT FORM

7. Do you find that the individual Defendants have
violated their fiduciary duty to the corporation thereby
benefiting themselves at the expense of the corporation?
Yes J)

No

If yes, in what total amount?

$

—

O

-—

8. Do you find Plaintiff's legal action has conferred
a benefit on the corporation?

If so, what was the value of the benefit?

Dated
Foreman

?

7i

\o/^Ll

$

/&f-

MAILING CERTIFICATE
I hereby certify that I mailed four true and correct
copies of the foregoing Brief of Respondent to George N.
Daines, 128 North Main Street, Logan, Utah 84321, on this
day of January, 1986
XrvU&jifcJb^^
Gayle (K. McKeachnie

